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|. Introduction

The lack of access to adequate food and drinkiatemremains one of the
most critical and appalling global issues. Betw&888-2000, FAO estimated that
some 840 million people world-wide were underndwed and this figure is declining
by only 2.5 million a year - less than previoushought. Developing countries
(799m) compromised most of this figureln fact, one child dies every seven seconds

Y Any opinion expressed is that of the author anesdwt necessarily reflect the position of the &hit
Nations. The author wishes to acknowledge thealdduassistance provided by Mr. Ramin Pejan,
Juris Doctor 2002American University, Washington College of Law.

! FAO, The State of Food Insecurity in the Wot002). China remains the most impressive success
story, having reduced its number of hungry by 7drmalmost half, reflecting its increased commitment
to agricultural development. Other countries whsharp reductions were made include Indonesia,
Thailand, Vietham, Peru, Ghana and Nigeria. Howeivethe rest of the developing world the number
of hungry people has increased by more than 80mtlypthe result of the drastic worsening of the
situation in a small number of countries. The warstformer was Democratic Republic of Congo
where internal conflict has caused hunger to tripdelia was the second-worst performing country,
because continued population growth has outstripgggétultural production, leaving an extra 18m



from hunger and 25,000 people die from the effettsunger each d&y.Moreover,
chronic hunger and malnutrition causes mental dataon and physical stunting in
developing children.

In the poorest developing countries, one in fividdean dies before the age of
five mainly from water-related diseases arising auinsufficient water availability,
both in quantity and qualit}. An estimated 1.1.billion persons lack accessl¢arc
drinking water’

In 1996 the World Food Summit (WFS) adopted by eosss the Rome
Declaration on World Food Security and the WFS RifiAction. Since then, there
has been some progress in defining the right td fmad developing mechanisms to
enforce the right at both the international andomal levels. Unfortunately, this
progress has been inadequate in coping with tHagyre& the current food situation.
At present rate, the commitments made at the WFShalwe the number of
undernourished people in the world by 2015 wouke @aver 60 years to achiebe.

There has been, however, some normative and instiah progress in the
development of the right to adequate food. The @dtae on Economic, Social and
Cultural Rights adopted General Comment No.12 ttebeefine the right to food as
codified in Article 11 of the International Covernam Economic, Social and Cultural
Rights (ICESCR). On 17 April 2000, the Commission on Human Rightso
established its Special Rapporteur on the righiooad for a period of three yeatsOn
a national level, the right to food and other ecoimand social rights have begun to
be developed and adjudicated in a few countrigs.addition, States at the 2002
World Food Summitfive years laterrenewed their commitment to the goal set out at
the WFS. Moreover, they called for the FAO Counil establish an inter-
governmental working group to elaborate “a set @lumntary guidelines to support
Member States’ efforts to achieve the progressatigation of the right to adequate
food in the context of national food securify”.

With regard to the right to drinking water, the Quitiee adopted in 2002
General Comment No. 15 developing the right to wasecodified in Articles 11 and
12 of the ICESCR? Furthermore, on 22 April 2002, the Commission ommtdn

malnourished. Other countries recording dramaticeiases in malnutrition include Iraq, Bangladesh
and Tanzania. Sub-Saharan Africa remains the vedfstied region with the highest prevalence of
undernourishment, which threatens the lives of nthee 14m people across southern Africa. While
poverty remained the main cause of hunger, otfatorfaincluded conflict, drought, flood and politic
and economic disruption. On the contrary, the kegtdres of successful countries were good
governance, lack of conflict, strong and stablenecaies that invested in agriculture, and targeted
social programmes to protect the weak.

2 The World Health Organization (WHO) ranked hunaethe highest health risk causing deaths
around the world. MIP/01/APR.SDE.3, WHO (200Bjogress Report: Nutrition.

¥ WFP (2002)World Hunger Map.

4 “A Framework for Action on Water and SanitatiolVater and Sanitation, Energy, Agricultural
Productivity, Biodiversity and Ecosystem Managenamt Health Working Group (WEHAB) (August
2002).

®> UNDP (2002)Human Development Report

® FAO (2002):Mobilizing the Political Will and Resources to BsimiWorld Hungerparagraph 2.27.
"E/C.12/1999/5, CESCR General Comment 12 (1999)akmod summary of the right to food see
Asbjorn Eide Notes on a Human Rights Approach to Food SecUR§RI/IPRFD Round-table
discussion (15 January 2001).

® Resolution 2000/10.

® Declaration of the World Food Summit: five yeaatet, adopted on 13 June 2002, paragraph 10.
19 E/C.12/2002/11, CESCR General Comment 15 (20@f)afjood discussion on the right to water
see Henri Smetée droit a I'eau Paris, Académie de I'eau et Conseil européerrdit de



Rights authorized its Sub-Commission on the Proonoaind Protection of Human
Rights to establish a Special Rapporteur to conductletailed study on the
relationship between the enjoyment of economicjas@nd cultural rights and the
promotion of the realization of the right to dringiwater supply and sanitatioh.

Although these developments demonstrate progressomceptualizing the
right to adequate food and drinking water as a &nmehtal right, they remain only
small steps forward in the realisation of this tigis a justiciable binding norm of
international human rights law. This would enth& necessary drafting otr@aty on
the right to adequate food and drinking watikawing on the current developments of
international human rights law. Such a treaty sth@gtablish legal binding standards
to all States parties and should provide approprisdsis for enforcement and
monitoring mechanisms at both international and ekt levels.

Further legal developments should include the esipanof the role of the
Commission on Human Rights’ Special Rapporteurhenright to food to enable him
to deal with individual complaints, as well as thdoption of the draft Optional
Protocol to the International Covenant on Econondogial and Cultural Rights
allowing its Committee to deal with individual colamts. Only then will the
seriousness of this fundamental right truly be gatxed in international law, paving
the way for significant legal progress towards eratthg world poverty.

II. Normative Developments

1. 1996-2002: FAO World Food Summits

As mentioned above, in 1996 the FAO held the WFame. During the
Summit a Plan of Action was adopted with the aimhaiving the number of
undernourished people in the world by 2015. ThenRif Action contained seven
commitments that were to act as guiding principl8gecifically, Commitment No. 7
called for an improved implementation of the rightadequate food. Objective
7.4(e), ‘invite[d] the United Nations High Commissioner féluman Rights, in
consultation with relevant treaty bodies, and inllamoration with the relevant
specialized agencies and programs of the UnitedoNatsystem and appropriate
intergovernmental mechanisms, to define betterigigs related to food in article 11
of the International Covenant on Economic, Social &Cultural Rights and to
propose ways to implement and realize these rigbtsa means of achieving the
commitments and objectives of the World Food Sumtaking into account the
possibility of formulating voluntary guidelines flmod security for afl

Following this requirement, the Office of the UNgHi Commissioner for
Human Rights (OHCHR) has undertaken several ingaf among them, organizing
three expert consultations on the right to food.hede where held in close
collaboration with relevant treaty bodies, Unitedtiins specialized agencies and
programs, interested non-governmental organizatigi&Os) and the Special
Rapporteur on the right to fod8. These consultations contributed greatly to the

I'environment, 2002, 160 p. ; and H. Smets : « t@tdle chacun a I'eau Revue européenne de droit
de I'environnementum. 2, 2002, pp. 129-170.

'! Decision 2002/105.

2 For a summary of the expert consultations, sedl@n Duran, “Achievements in Relation to the
Right to Food in International Human Rights Lawf{ Nl. Borghi and L. Postiglione Blommestein



development and operationalization of the rightfdod including the drafting of
General Comment No.12.

In July 2002 the FAO organized the World Food Suinfivie years latelas a
follow up to the WFS The international community, at the 2002 Summignse to
have made little progress on the right to food.wieleer, the final Declaration of the
Summit looked to enact voluntary guidelines to aehithe progressive realization of
the right to food in the context of food securityr addition, paragraph 10 of the final
Declaration invited the FAO Council to establish Emergovernmental Working
Group (IGWG) to elaborate such voluntary guidelimes: period of two years. The
IGWG would then report on its work to its parentdippothe FAO Committee on
World Food Security. The IGWG is discussed beloviurther detaif:

2. Definitions

2.1. The Right to Adequate Food

The right to adequate food as a component of aderogategory, the right to
an adequate standard of living, is recognized ireis instruments in international
law. In accordance with article 25(1) of the Umsad Declaration of Human Rights
(UDHR), “everyone has the right to a standard whtj adequate for the health and
well-being of himself and of his family”. In adoit, under the Convention on the
Rights of the Child (CRC), article 27 recognizese‘right of every child to a standard
of living adequate for the child’s physical, mentabiritual, moral and social
development”.  Moreover, there are several moreionad instruments that
incorporate or make reference to the right to fSod.

However, the most detailed regulation of the rightfood is found in the
International Covenant on Economic, Social and @altRights (ICESCR). Article
11.1 establishes that States parties recogniserighé¢ of everyone to an adequate
standard of living for himself and his family, inding adequate food, clothing and
housing, and to the continuous improvement of §veonditions”. The phrase in
article 11.1 “for himself and his family” impliebat this is a right for all individuals,
including woman and children.

More specifically, article 11.2 reads that Statemtips to the ICESCR
recognize the fundamental right of everyone torbe from hunger. They shall take
individually and through international co-operationeasures, including specific
programmes to achieve this end. Article 11.2(acdally provides for programmes
“to improve methods of production, conservation digdribution of food by making
full use of technical and scientific knowledge, thgseminating knowledge of the
principles of nutrition and by developing or refong agrarian systems in such a way
as to achieve the most efficient development ailzation of natural resources.”
Article 11.2(b) obliges States parties to take mtoount “the problems of both food-

(eds.), For an Effective Right to Adequate Fobdbourg (Switzerland), University Press, 2004,
53-61

13 See below, Section II1.3: The FAO IntergovernmeWarking Group.

14 See Asbjorn Eide, “The Right to an Adequate StehdéLiving Including the Right to Foogl”
Section 3 in Chapter 8 of A. Eide, C. Krause andRésas: Economic, Social and Cultural Rights- a
Textbook(2001). All UN human rights documents and instruteenay be found at the OHCHR'’s
Website: http://www.unhchr.ch




importing and food-exporting countries, to ensuneeguitable distribution of world
food supplies in relation to need”.

The right to adequate food is also protected unter principles of
international humanitarian law. The Geneva Conweestof 1949 and two Additional
Protocols of 1977 primarily contain the majority iaternational humanitarian law
provisions. Although international humanitarian lawes not mention specifically
“the right to food”, many of its provisions enconspathis right by guaranteeing that
people are not denied access to food during canflic

The starvation of civilians as a method of warfaseprohibited in both
international and non-international armed confifctin this regard, “[ilt is prohibited
to attack, destroy, remove or render useless abjedispensable to the survival of the
civilian population, such as foodstuffs, agricudlurareas for the production of
foodstuff% crops, livestock, drinking water inf#bn and supplies and irrigation
works...”

Article 49 of the Fourth Geneva Convention preveorged displacement,
including the individual or mass forcible transfep$ civilians in situations of
occupation, unless necessitated for the safetyhefpopulation or for imperative
military reasons’ Specific categories of persons who cannot feethfelves are
also protected by international humanitarian lawsdhers of war should be given
adequate food and water during captivity and amgeqguent transféf. Article 26 of
the Third Geneva Convention requires that, “basaalydfood rations shall be
sufficient in quantity, quality and variety to keppsoners of war in good health and
to prevent loss of weight or the development ofitiahal deficiencies.” Furthermore,
State parties are bound by similar obligations toWavilian prisoners®® Finally,
State parties must provide pregnant and nursingp@nstand children under the age of
15 with additional food “in proportion to their piglogical needs?

There also exist rules governing humanitarian ts®ie in times of armed
conflict. These rules pertain to both the rightaffected civilians to receive aid and
the rights of humanitarian agencies to deliverlitis important to mention some of
these rules. State parties must, inter alia, “petinel free passage of all consignments
of essential foodstuffs, clothing and tonics intethdfor children under fifteen,
expectant mother and maternity cases”In addition, State parties have specific
obligations to impartial organizations that provitdemanitarian assistance. Optional
Protocol | allows for, subject to the agreementpafties concerned, “rapid and
unimpeded passage of all relief consignments, egemp and personnel provided...
even if such assistance is destined for the civifiapulation of the adverse Parf{.”

'3 protocol Additional to the Geneva Conventions #Ligust 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protodd] article 54, paragraph 1; Protocol Additional to
the Geneva Conventions of 12 August 1949, andimgl&b the Protection of Victims of Non-
International Armed Conflicts (Protocol I1), arécl4.

% protocol |, article 54, paragraph 2; Protocohtftjcle 14.

" Geneva Convention relative to the Protection efl@n Persons in Time of War (Fourth Geneva
Convention).

18 Geneva Convention relative to the Treatment afders of War (Third Geneva Convention),
articles 20 and 46.

1% Fourth Geneva Convention, articles 89 and 127.

2 |bidem article 89.

2! lbidem article 23.

2 protocol |, article 70, paragraph 2.



Optional Protocol | stresses that “such relief khat be regarded as interference in
the armed conflict or as unfriendly acts.”

2.2. The Right to Drinking Water

The Right to Drinking Water is mentioned expligiih a few international
legal instruments. Article 14 of the Conventiontba Elimination of Discrimination
against Women (CEDAW) recognizes the right of ruredmen “to enjoy living
conditions, particularly in relation to ... sanitatio.. and water supply”. CRC article
24 establishes within the context of the right &alth that States parties shall “take
appropriate measures to combat disease and mébmtri. through the provision of
adequate nutritious foods and clean drinking-watakjng into consideration the
dangers and risks of environmental pollution”.

According to General Comment No. 15, article 1df.the ICESCR includes
the right to drinking water as one of the numberrights emanating from, and
indispensable for, the realization of the rightato adequate standard of livifity.In
addition, the right to drinking water is essent@larticle 12.1 of the ICESCR which
ensures the right to the highest attainable stanofanealth and article 11.1 regarding
the right to adequate foda.

The right to drinking water is also referred tothre Protocol on Water and
Health to the Convention on the Protection and éfSerans-boundary Water Courses
and International LakeS.Article 5 of the Protocol provides that “equitalalecess to
water, adequate in terms both of quantity and @ity should be provided for all
members of the population, especially those whdeswd disadvantage or social
exclusion”. Article 4.2(a) requires States partiesensure “adequate supplies of
wholesome drinking water which is free from any mtorganisms, parasites and
substances which, owing to their numbers or comagon, constitute a potential
danger to human health. In addition, article 4§B)iges States parties to provide
water that is of “adequate sanitation of a standenath sufficiently protects human
health and the environment”. Finally, Article Gthtes that “the Parties shall pursue
the aims of: (a) access to drinking water for ewagy (b) provision of sanitation for
everyone”.

3. General Comment No. 12

The Committee on Economic, Social and Cultural Righn recommendation
by the 1997 Expert Consultation organized by the CBIR, adopted General
Comment No. 12 on 11 May 1999 on the Right to A@éguood’ It builds on
Article 11 of the ICESCR, and constitutes the fitdt and authoritative clarification
of the right to adequate food in international laade by the relevant treaty body. In

2 |bidem article 70, paragraph 1. For further discussibimternational humanitarian assistance refer
to the second report of the Special Rapporteuhenight to food to the Commission on Human
Rights, doc. E/CN.4/2002/58, pp. 22-28.

24 E/C.12/2002/11, paragraph 3.

%5 |bidem paragraph 3.

%6 MP.WAT/2000/1, adopted in London on 17 June 198@eu the auspices of the United Nations
Economic Commission for Europe, and the WHO redioffice for Europe.

" See note 4 above.



formulating the Comment, the Committee reviewed.terin alia, relevant
documentation and reports from a number of intéwnat organizations, including the
Commission on Human Rights, and the then Sub-Cosiomson Prevention of
Discrimination and Protection of Minoritié8. In addition, the Committee considered
the draft international code of conduct on the humght to adequate food prepared
by international non-governmental organizatiéhs.

The General Comment has firmly placed the righfiotmd into a rights-based
approach to human rights, where countries haveipesand negative obligations to
fulfil, respect and protect this right in all humbeings. The Comment has gone into
considerable detall to illustrate when States wanllfct violate the right to adequate
food. Furthermore, it suggests steps to impleneslation at a national level and
stresses the importance of including the rightatie sirinking water as complimentary
to the right to food.

General Comment No. 12 stresses that “the riglaideguate food is realized
when every man, woman, and child alone or in comtyuwith others has physical
and economic access at all times to adequate foatkans for its procurement. The
right to adequate food implies availability of fooda quantity and quality sufficient
to satisfy the dietary needs of individuals, freeni adverse substances and
acceptable within a given culture, and accessjbdit such food in ways that are
sustainable and do not interfere with the enjoynanbther human rights.” This
definition acknowledges cultural and regional défeces when defining “adequat®”.

The right to adequate food imposes three levetsbbfjations on State parties:
the obligations toespectto protectand tofulfil. The obligation tdulfil incorporates
two more subcategories: the obligationdaoilitate and provide The State should
progressively realize its obligatory goals. Th@cept of “progressive realisation”
does not apply, however, to the immediate coregabibn of providing minimum
essential food sufficient to ensure freedom fromdar. The obligation toespectis
essentially a negative obligation and requireseStaiot to take any measures that
would interfere with access to fodtl.

The obligation toprotectandfulfil are positive obligations, meaning that the
State needs to play an active role meeting thekgatibns. The obligation tprotect
requires actions by States to ensure that entegs individuals do not deprive
individuals of their access to adequate food. Tiblegation tofulfil means that States
must pro-actively seek and provide access to favdife most vulnerable groups,
including people who have no access to food becalisatural disasters. In effect,
the obligation tdulfil imposes responsibility on the State to prevent@argon from
going hungry®

General Comment No. 12 goes into significant detglarding violations of
the right to food. Violations of the ICESCR ocaudnen a State fails to provide the
minimum essential food for an individual to be frieem hunger. The Comment
stresses the inability to comply with its minimuaguirements as distinguished from
the unwillingness to comply. Violation of the riglo food can occur both through
direct State action, or the omission of State acti&xamples include, inter alia, the

8 Renamed Sub-Commission on the Promotion and ®imeof Human Rights. For a good
explanation of the role of the Committee on Ecormr8bcial and Cultural Rights see, Allan
McChesney, Promoting and defending Economic, Sé&ci@ultural Rights Washington, 2000.
29 General Comment 12, paragraph 3.

%0 |bidem paragraphs 6 and 8.

%! |bidem paragraphs 15 and 17.

%2 |bidem paragraph 15.




formal repeal or suspension of legislation necgsgarthe continued enjoyment of
the right to food, including prevention of accegsimumanitarian food aid and the
adoption of legislation conflicting with legal obétion to the right to food; the failure
to regulate activities of non-State actors thagriere with the right to food; or the
failure of a State to take into account the leddigations regarding the right to food
when entering into agreements with other Statéstemational organizations.

When discussing the national implementation ofriglt to food, the General
Comment allows for States to have a margin of digam in choosing their own
approaches. This would require States to adopttiarmal strategy to ensure that the
right to adequate food is based on human rightsciplies that define the objectives,
and the formulation of policies and correspondiegdhmarks. The formulation and
implementation of a national strategy would reqgoed governance and compliance
with  principles of accountability, transparency, opke’s participation,
decentralization, legislative capacity and the petelence of the judiciary. Proper
institutional mechanisms should be devised to seauepresentative process towards
the formulation of a strategy. The strategy shaiNg special attention to the need to
prevent discrimination in access to food, and tet right to adequate food is
especially addressed for the most vulnerable ptipulgroups™*

States should set verifiable benchmarks for natiomad international
monitoring. With regard to national implementati@tates should adopt a framework
law as part of their national strategy that shantdude targets to be achieved and a
timeframe for achieving them, the means of achgvihese goals, national
mechanisms for monitoring and possible recoursegahares. This process should
involve sufficient collaboration with civil societyrganizations and the private sector.
In addition, appropriate United Nations programnaesl agencies, like FAO and
UNICEF, should assist, upon request, in draftiregftamework legislatior®

The Comment stresses that States should maintaghamisms to monitor
progress towards the realization of the right tecaéite food. This includes access to
effective legal remedies, including the incorparatof international legal instruments
recognizing the right to food to serve as a fouiodiafior such remedies. Courts would
play an important role in adjudicating violationsthe core content of the right to
food, by direct reference to obligations undertBESCR>®

States should also have obligations towards ottedes§ In this regard, States
should take steps to respect the enjoyment ofigie to food in other countries, to
protect that right, to facilitate access to foodl @0 provide the necessary aid when
required. Furthermore, States should refrain btimles from food embargoes or
similar measures which interfere with access talfopother countries. States also
have responsibility to provide humanitarian relieftimes of emergency, including
assistance to refugees and internally displacesbpst’

4. General Comment No. 15

% |bidem paragraphs 17 and 19.

% |bidem paragraphs 21-28.

% General Comment No. 12, paragraphs 29 and 30.
% |bidem paragraphs 31-33.

37 |bidem paragraphs 36 and 37.



The Committee on Economic, Social and Culturalhi&gadopted General
Comment No. 15 on the right to water on 26 Noven®@02*® It clarifies that
articles 11 and 12 of the Covenant ensures the t@hvater. Similar to General
Comment No. 12, it has placed the right to wate¢o ia rights-based approach to
human rights which requires specific legal obligat and has linked the right to
water with numerous other rights, including théhtitp adequate food and the right to
health. It also covers in detail violations of tinght to water, implementation of the
right to water at a national level and obligatiofsctors other than States.

As mentioned above, General Comment No. 15 prgvide the normative
content of the right to food in Articles 11.1 and.1l of the Covenant, under the
broader category of the right to an adequate stdmafdiving, the rights to adequate
housing and food and the right to the highest ratae standard of health. The
Comment delineates that “the human right to watditles everyone to sufficient,
safe, acceptable, physically accessible and affbedaater for personal and domestic
uses. An adequate amount of safe water is negessaprevent death from
dehydration, reduce the risk of water-related diseand provide for consumption,
cooking, personal and domestic hygiene requireiénts

The Comment goes into considerable detail whemidef the adequacyof
water in the context of the right to wateAdequacyentailsavailability, quality and
accessibility. Furthermoreaccessibilityalso contains four overlapping dimensions,
namely: physical accessibility, economic accessibility, 4gscrimination and
information accessibility° Adequacyentails that the water supply must be sufficient
and continuous for personal and domestic usesy iabi@, drinking, personal
sanitation, washing of clothes, food preparati@rspnal and household hygiene. In
addition, the quantity of water available shouldrespond to WHO guidelines.
Quality equates to the safety of the water, meaning itilshbe free from hazardous
elements, and should be of acceptable colour, ododrtaste. Finallyaccessibility
means that water, and adequate water facilitiessandces, should be within safe
physical reach for all section of the populatiphysical accessibilityvater must be
affordable to all économic accessibility)accessible to all, including the most
vulnerable or marginalized sections of the popatatwithout discrimination r(on-
discrimination)and the right to water includes the right to seekeive and impart
information concerning water issuésf¢rmation accessibilityj*

Similar to the right to adequate food, the rightwater imposes on States
parties the obligations teespect, protecand tofulfil. In addition, the obligation to
fulfil includes the obligations téacilitate, promoteand provide. Although the
Covenant provides for the progressive realizatibthe rights including in it, States
parties have immediate core obligations in relatmthe right to water, “such as the
guarantee that the right will be exercised withdistrimination of any kind (Article
2(2)) and the obligation to take steps (Article)R(tbwards the full realization of
Articles 11(1) and 12. Such steps must be delibencrete and targeted towards
the full realization of the right to watef?. In addition State parties have the core
obligation to, inter alia, ensure access to theinmim essential amount of water
sufficient and safe for personal and domestic useprevent disease; to ensure
personal security is not threatened when havinghigsically access water; and to

% See notes 10 and 24 above.

% General Comment No. 15, paragraph 2.
“0|bidem paragraph 12.

* Ibidem

“2|bidem paragraph 17.
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adopt relatively low-cost targeted water programntesprotect vulnerable and
marginalized minorities.

The obligation torespectrequires States parties to refrain from interfering
indirectly with the enjoyment of the right to watemhis includes States obligations
under international humanitarian law during armedflicts, emergency situations
and natural disasters. The obligatiorptotectrequires State parties from interfering
in any way with the enjoyment of the right to wafBne obligation tdulfil means that
States parties must adopt the necessary measueeteditowards the full realization
of the right to water including facilitating impred and sustainable access to water,
particularly in rural and deprived urban aré3s.

General Comment No. 15 also discusses a numbetevhational obligations
on States parties required by articles 2.1, 11diZ#hof the Covenant. In this regard,
the obligation taespectapplies to other countries. For example, Stasesgs should
refrain at all times from imposing embargoes thavpnt the supply of water as well
as goods and services necessary in accessing watates parties should prevent
their own citizens and companies from violating tigit to water of individuals and
communities in other countriés. The General Comment also calls on developed
countries to help facilitate the realization of tight to water in developing Stat&s.

General Comment No. 15 specifies a number of wwia of the right to
water. At the most basic level, State parties nshisiv, as obliged under article 2.1,
that they have taken necessary and feasible stethee tmaximum of their available
resources towards the realization of the right &en/® Failure to act in good faith in
order to take such steps violates the right to wakerrthermore, similar to the right to
adequate food, the core obligations of the Statadies are non-derogabfié.
Violations of the right to water can occur bothaingh acts and/or omissions of States
parties. Examples include, inter alia, the formgdeaal or suspension of legislation
necessary for the continued enjoyment of the rightwater, the adoption of
retrogressive measures incompatible with the coteations, the failure to have a
national policy on water, and the failure to enéorelevant law$®

Like General Comment No. 12, States parties whelamenting the right to
water at a national level have a margin of disoreth assessing their own measures.
States are obliged to adopt a national strategylasr of action to realize the right to
water based on human rights law and principleseoyg all aspects of the right to
water and the corresponding obligations of statasigs, defining clear objectives,
setting targets to be achieved and the time-fraan@dhieving them and formulating
adequate polices and corresponding benchmarks raficaiors’® The formulation
and implementation of the national strategy andh gl action should be based on
good governance and respect the principles of m&grichination, people’s
participation, accountability, transparency ancepehdence of the judiciary.

State parties are recommended to adopt framewowisldtion to
operationalize their national strategies that sthontlude targets to be attained and
the time-frame for achieving them, the means bycWhihe purpose could be
achieved, the intended collaboration with civilistg, private sector and international

3 Ibidem, paragraphs 25 and 26.

4 General Comment No. 15, paragraphs 32 and 33.
> Ibidem paragraph 34.

“% |bidem paragraph 41.

“"|bidem paragraph 40.

“8 |bidem paragraphs 42 and 43.

“9 General Comment No. 15, paragraph 47.
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organizations, institutional responsibility for tpeocess, national mechanisms for its
monitoring and remedies and recourse procedireBurthermore, to assist with the
monitoring process, States should identify rightwater indicators in the national

strategy and follow-up by setting appropriate naidenchmarks in relation to each
indicator. With regard to remedies, any persogroups who have been denied their
right to water should have access to effectivegiatlior other appropriate remedies at
both national and international levels. Such reesedhould constitute adequate
reparation, including restitution, compensationg aatisfaction or guarantees of non-
repetition>*

The Comment also discusses the obligations of satrer than States. It
stresses the cooperation United Nations Agencies ather international
organizations concerned with water, such as WHGD FANICEF, ILO and UNDP,
as well as international organizations concerndd wade, such as WTO, with States
parties in order to help implement the right to evatat the national level.
Furthermore, the international financial instituigo notably the IMF and World Bank,
should take into consideration the right to watethieir various function¥

5. Legal Status of General Comments

The question remains as to what status general emtsnhave in international
law. The general comments were originally made waittview to assisting States
parties in fulfilling their reporting obligationsnd to provide greater interpretative
clarity as to the intent, meaning and content ef @ovenant® In this sense, the
general comments are not legally binding on States.

General Comments, however, have developed andceaded beyond this
initial limited purpose. It can be said that Geh&amments No. 12 and 15 are an
authoritative interpretation of the content andpscof the right to adequate food and
drinking water made by the Committee that is respme for monitoring the
implementation of the ICESCR by State parties.

To this purpose, reference should be made to thk wbthe International
Law Commission (ILC) regarding “The Law and PraetRelating to Reservations to
Treaties”.> In this context, the ILC appointed a Special Rafgur (A. Pellet) from
whom the ILC has already considered several repdris1997 the ILC adopted its
preliminary conclusions on the matter. Regardimg role of treaty body opinions,
such as the Committee on Economic, Social and @lliights, on reservations to
treaties, the ILC

“considers that where these treaties are silerthersubject, the monitoring
bodies established thereby are competent to commeun and express
recommendations with regard, inter alia, to the iadinility of reservations by States,
in order to carry out the functions assigned tarthe®

*0 |bidem paragraph 50.

*! |bidem paragraph 55.

°2 General Comment No. 15, paragraph 60.

>3 OHCHR Fact Sheet No. 15 (Rev.1).

% See C. Villan DurarCurso de derecho international de los derechos mamaviadrid, Trotta, 2002,
pp 244-45.

** paragraph Freliminary Conclusions of the International Lawr@mission on Reservation to
Normative Multilateral Treaties including Human Rig TreatiesDoc. A/52/10, p. 133.
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In addition, the ILC noted that

“(...) the legal force of the findings made by maonibg bodies in the
exercise of their power to deal with reservatioasnot exceed that resulting from the
powers given to them for the performance of theirayal monitoring role®

Taking this language into consideration, generahroents of the Committee
on Economic, Social and Cultural Rights are moranthust guidance or
recommendations to States. If the Committee im@aesledged as “competent” to
make these interpretations or recommendations, ithpses some level of legal
authority to States parties which they must take aonsideration in good faith.

[ll. Institutional Developments

1. The Special Rapporteur on the Right to Food

The Commission on Human Rights, by its resoluti@®®10, adopted on 17
April 2000, decided to raise the profile and potnimplementation of the right to
food by appointing for a period of three years w 8pecial Rapporteur on the right
to food. On 4 September 2000 the Chairperson @fGhmmission appointed Mr.
Jean Ziegler (Switzerland) in this capacity. Tipe&al Rapporteur shall carry out the
following main activities:

a. To seek, receive and respond to information oaspects of the realization of
the right to food, including the urgent necessitgm@dicating hunger;

b. To establish the cooperation with Governments, rgaeernmental
organizations (in particular the FAO), and non-gaveental organizations, on
the promotion and effective implementation of tlght to food, and to make
appropriate recommendations on the realization etifer taking into
consideration the work already done in this fieldotughout the United
Nations;

c. To identify emerging issues related to the righfiolsd worldwide>’

In addition, the Commission on Human Rights “[ijj@&d Governments,
relevant United Nations agencies, funds and progresy treaty bodies, as well as
non-governmental organizations to cooperate fultyh whe Special Rapporteur in the
fulfilment of his mandate, inter alia through thabmiission of comments and
suggestions on ways and means of realizing thet fighfood.”” The Special
Rapporteur has already submitted two reports tcCti@mission on Human Righits
and two reports to the General AssenfBlyHis final report will be submitted to the
Commission on Human Rights in 2003. He intendselreports to form a “corpus”,

*% |bidem p. 134, paragraph 8.

" CHR resolution 2000/10, paragraph 11.

%8 CHR resolution 2002/25 (2002).

%9 E/CN.4/2001/53; E/CN.4/2002/58, and add. 1 (tisiNiger).
%0 A/56/210; A/57/356.
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with each report building on the conceptual andcctical advances of the previous
report.

Following General Comment No.12, the Special Rajgoorhas defined the
right to food as “[t]he right to have regular, pament and free access, either directly
or by means of financial purchases, to quantithtiaad qualitatively adequate and
sufficient food corresponding to the cultural tteahs of the people to which the
consumer belongs, and which ensures a physical raadtal, individual and
collective, fulfilling and dignified life free ofdar”®*

In his second report to the Commission, the Spé&agiporteur focused on the
justiciability of the right to food. He stressdtht justiciability is absolutely essential
for the right to food in order to hold Governmemiscountable. Since justiciable
rights are those that are capable of being enfongea court of law, the Special
Rapporteur recognised that at both regional aretnational levels, the right to food
is not yet justiciabl&?

Although enforcement capacities of economic, soarad cultural rights are
traditionally weaker than civil and political rightinternational law lends support to
economic, social and cultural rights as enforceaiglets. The Special Rapporteur
argues that putting economic, social and cultugiits on a different ground from
civil and political rights is, as the CommitteeExfonomic, Social and Cultural Rights
has pointed out, incompatible with the Vienna pgpte that these rights are
interdependerft® In addition, article 11 of the ICESCR and its &eh Comment No.
12 support this conceptualisation of the right tood. Only through legal
developments and judicial jurisprudence concerrengnomic, social and cultural
rights, will it become clearer how these rights ¢mtome fully justiciablé* This
would require a fundamental change throughout nkermational legal community in
the perception of the role of economic, social emidural rights.

The Special Rapporteur supports the Committee amdiuic, Social and
Cultural Rights’ view that the concept of “progressrealisation” as enumerated in
General Comment No. 12 should not prevent theguadtility of the right to adequate
food. It generally means an evolving programmeedédmg upon the goodwill and
resources of States rather than an immediate lgntligal obligation. First,
progressive realisation does not apply to the mimmcore obligation of States to
provide a minimum essential level of nutritionalss&nance. Second, progressive
realisation does not apply to the obligatiorréspectthe right to food as defined by
General Comment No. 12, because it is essentafiggative obligation requiring
States to refrain from certain activity and a \iiola of this obligation is very cle&r.
Finally, a number of constitutional cases in vasi@ountries support this view. In
South Africa, the Constitutional Court evaluated theasonableness” of policies that
deal with the economic, social and cultural rigi@snilarly, Constitutional Courts in
India, Colombia and Switzerland elaborated on tistigiable dimension of economic,
social and cultural rights.

At the regional and international level, howevle Special Rapporteur found
that the right to food is not yet justiciable, ththe Committee on Economic, Social
and Cultural Rights is unable to enforce the righfiood since it is not a judicial body

1 E/CN.4/2001/53, paragraph 14.

62 E/CN.4/2002/58 paragraph 30-31.
%3 |bidem paragraph 36.

® |bidem paragraphs 37-40.

% |bidem paragraphs 44 and 45.
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and its recommendations are not legally bindfhgFurthermore, there exists no
complaints mechanisms, thus individuals or grougadividuals whose right to food

is violated cannot bring complaints to the Commeitteor obtain reparation. In this
regard, the Special Rapporteur encourages grefitetsein developing an Optional

Protocol to the ICESCR similar to that of the ICCRRich enables the Committee to
receive individual complaints.

The Special Rapporteur believes that the primahgation to realize the right
to food rests with national GovernmeftsAt this level, access to land and agrarian
reform must play a key part in Government strate@ened at reducing hunger.
Access to land is fundamental for ensuring accesfobd and sustaining the
livelihood to be free from hunger. The Special Rapeur discourages the
persistence of extreme concentration of land ovimerto few people and the high
level of inequality in land distribution in most the developing countries. As a
means of creating access to land, the Special R@ppoencourages agrarian
reform® Key elements of good agrarian reform include, ritéa, secure property
titles, accurately maintained land records andcieifit and fair land administration
and bureaucracies that are adequately funded andonmpt. Agrarian reforms in
Japan, the Republic of Korea, Taiwan Province ah&hChina and Cuba have had a
significant impact on reducing poverty and hungaie&vincreasing economic growth.
Access to land alone is not enough, however, Bt be accompanied by sufficient
access to other inputs, including water, creditngport, extension services and other
infrastructure®

Furthermore, the Special Rapporteur recommended diaking water be
treated as a public good, and thus included irgaitiht to food. Governments should
set standards for water quality and ensure accegedd quality water resources to
protect social justicé’

Finally the Special Rapporteur expressed his disiappent with the World
Food Summitfive years latef* particularly the lack of progress in meeting thelgo
set out in the 1996 World Food Summit. The Spdeegbporteur sees the decision to
draft voluntary guidelines as one of the few pwsitdevelopments of the Summit.
Although the voluntary guidelines are not the cofleonduct many States and NGOs
had been fighting for, it remains a small step fantV> In his opinion, the drawing
up of guidelines has the potential to strengthereBument’s understanding of the
right to food. The elaboration of such guidelinedl reaffirm the importance of
human rights in the fight against hunger and maitmrt and help develop a better
understanding of international obligations withaejto the right to food®

2. Special Rapporteur on the Promotion of the Realization of the Right to Drinking
Water and Sanitation

% |bidem,paragraph 51.

67 A/57/356 paragraph 22.

% |bidem paragraph 25.

% |bidem paragraph 25.

"9 E/CN.4/2002/58 paragraph 130.
" A/57/356 paragraph 6.

2 |bidem paragraph 11.

"3 bidem,paragraph 11.
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The Commission on Human Rights, by its decision22005 of 22 April
2002, taking note of resolution 2001/2 of 10 Auge@®1 of the Sub-Commission on
the Promotion and Protection of Human Rights, ayguiahe appointment of Mr. El
Hadji Guissé (Senegal) as Special Rapporteur “todgot a detailed study on the
relationship between the enjoyment of economicjas@nd cultural rights and the
promotion of the realization of the right to dringiwater supply and sanitation, at the
national and international levels, taking also imimcount questions related to the
realization of the right to development, in ordedetermine the most effective means
of reinforcing activities in this field and defirgras accurately and fully as possible
the content of the right to drinking water in réatto other human rights™

In his preliminary report submitted to the Sub-Cassion, the Special
Rapporteur discussed, inter alia, the causes oflinking water shortage, the legal
basis of the right to drinking water and the rightdrinking water and sanitation as a
human right®> The Special Rapporteur has defined the rightrtoking water to
mean that “all persons, without discrimination, miogve access for their basic needs
to a sufficient quantity and quality of water supgdl under the best possible
conditions”’® The Special Rapporteur emphasizes that Stateokdiged to take
action to facilitate access to water and sanitaéiod that the right to drinking water
covers access by households to drinking water gg@ind waste-water treatment
services managed by public or private bodles.

The Special Rapporteur defines the right to drigkiater broadly in order to
link it to other human rights, particularly econamsocial and cultural rights, such as
the right to health, housing and education, anditite to life. Additionally, he links
the right to drinking water with the right to peaself-determination, development, to
a healthy environment and poverty reduction.

3. The FAO I ntergovernmental Working Group

Another important step in the development of thghtrito food was the
establishment of the Intergovernmental Working @rGWG) in the 2002 Summit
to elaborate voluntary guidelines in a period ob tyears, to support the States efforts
to achieve the progressive realization of the righadequate food in the context of
national food securitf> The FAO Council finally established the IGWG wimill
report on its codification progress to its pareotlyy the FAO Committee on World
Food Security?

Membership to the IGWG will be open to all Membé¢at8s of both the FAO
and the United Natiorf&. The formulation of the guidelines will also invel broad
stakeholder participation, including relevant inggronal and regional institutions, as
well as non-governmental organizations, civil stcigroups, parliamentarians,

" Commission on Human Rights decision 2002/105.

’® E/CN.4/Sub.2/2002/10.

® |bidem paragraph 33.

" |bidem,paragraph 19.

8 |bidem paragraphs 37-46.

" See note 9 above.

8 FAO Document CL 123/22, Add.Establishment of an Intergovernmental Working Gréanthe
Elaboration of a Set of Voluntary Guidelines to Sanp the Progressive Realization of the Right to
Adequate Food in the context of National Food Sgcupraft Council Decision for the establishment
of the Intergovernmental Working Gro(@8 October — 2 November 2002).

8 |bidem,paragraph 3.
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academic institutions, foundations and the privageto®® Stakeholders will
participate fully in the discussion at all meetingfsthe IGWG or any subsidiary
bodies that it may create.

However, only States have the right to make deessiovhile stake-holders
may participate as observers where decisions argy lmeade. In addition, IGWG
sessions and meetings should be organized in sutlaya as to facilitate the
participation of representatives of developing d¢des. The IGWG will look to
finalize the voluntary guidelines in the last ofel sessions in February or March
2004, or in any additional sessions it may deaideonvené

The Secretariat of the IGWG will be provided by@®A It shall work closely
with relevant UN bodies, in particular the Officé the High Commissioner for
Human Rights (OHCHR) and the Special RapporteuherRight to Food, as well as
two Rome-based agencies, the International FundAfgnicultural Development
(IFAD) and the World Food Programme (WFP). FAO wilvite other relevant
institutions of the UN system, treaty bodies arel\iTO to collaborat&

The IGWG will elect a Bureau consisting of a chamd six vice-chairs at its
first meeting. The Bureau, under the leadershifnefchair, will elaborate a first draft
of the voluntary guidelines, in accordance withnogns, points of views and elements
received during the sessions of the IGWG. Thidtdnall serve as a basis for
subsequent consultatiofrs.

IV. From Soft Law to Hard Law

1. Interrelationship between the NGOs Code of Conduct and General Comment No.
12 on the Right to Adequate Food

The NGO community also reacted to Objective 7.thefWFS Plan of Action.
In fact, well before the WFS, NGOs from all regioasd many Latin American
countries started to lobby for a code of conducthmnright to food. Latin American
countries especially demanded to highlight thetrigradequate food in the WFS Plan
of Action. In their regional preparatory conferenoeAsuncion, Paraguay in June
1996, Latin American countries decided that thenRi& Action should contain the
idea of developing a Code of Conduct on the righadequate food in order to initiate
the full implementation of that right by all FAO Mhber States. In July 1996, the
Venezuelan Government held an expert conferenceludimg staff of UN
organizations, international lawyers and some N@&Presentatives, in order to
discuss the possible content of the code of cofffutiitimately, an agreement at the
WES on a Code of Conduct could not be reached.

The NGO community also placed the idea of the Gddéonduct on the right
to adequate food as one of their main lobby aimghHe WFS. It was put as one of
the two key demands at the parallel NGO-Summit.thdgh the NGOs did not

8 |bidem paragraph 4.

8 FAO Document CL 123/22, Add. 1, paragraph 8.

8 |bidem paragraph 12.

% |bidem paragraphs 7 and 15.

% |nternational NGO/CSO Planning Committee for thESAfyl, The Right to Adequate Food in the
Process of the World Food Summit Follow (2002), page 6 at
http://www.forumfoodsovereignity.org.
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achieve their goal at the WFS, they did in factedep their own Code of Conduct.
FIAN International, World Alliance for Nutrition @hHuman Rights (WANAHR) and
the International Institute Jacques Maritain cooated the drafting of the Code,
which has been available since September of $69he Code has been endorsed by
over 800 NGOs.

The substance of the Code of Conduct is similas@éaeral Comment No. 12.
However, because General Comment No. 12 built enGbde of Conduct and was
drafted by the Committee on Economic, Social antdutal Rights, it elaborates and
presents a much more authoritative clarificatiorthef right to adequate fodd. In
this regard, there are many similarities and soreg differences that should be
highlighted regarding the Code of Conduct and Gar@omment No. 12.

The definition of General Comment No. 12 is extrgnmose to that of the
Code?® In addition, General Comment No. 12 containsttitee levels of States’
obligations enumerated in the Code: the obligatiorfsifil, facilitate and provide®
The General Comment, however, describes in mucle metail the sub-categories of
the obligation tdulfil, the obligations tdacilitate andprovide. Both the Code and the
Comment require States to satisfy their immediatee bligation to ensure as a
minimum that people are free from hungkr.

The General Comment goes into much more detairdegawhat constitutes
a violation of the right to adequate food. Botk thode and the General Comment
recognize the role of civil society and the privatctor in ensuring the right to
adequate food. The Code, however, holds all acespgonsible, while the General
Comment 12 holds only State parties to the ICES{EiRately accountabl&

The Code also differs from the Comment in its applo to national
implementation. The Code is much more specifiisting measures as opposed to
the discretionary approach of the Comni&nRoth the General Comment and the
Code emphasize the need for States to develop misai&to monitor the progress of
the right to adequate food and to provide for effecremedies and accountabilff.
The Comment, however, encourages more the incdrporaof international
instruments recognizing the right to adequate food.

Both the Code and the Comment highlight the needhi® States to refrain at
all times from food embargoes and other measustlineaten the right to food in
other countrie§®

2. The FAO Voluntary Guidelines
As discussed above, paragraph 10 of the 2002 Reéidarof the World Food

Summit: five years latennvited the FAO Council to establish an Intergowvaeental
Working Group to elaborate in a period of two yemmset of “voluntary guidelines” to

8 |bidem,page 7.

8 For a good comparison of the Code to General Carhide. 12 see Gerald Moore, “The Right to
Food: General Comment No. 12 and the Code of CdhdadV. Borghi and L. Postiglione
Blommestein (eds.), For an Effective Right to AdatguFoodcit., pp. 202-204.

8 International Code of Conduct on the Human RighAdequate Food, article 4.

% |bidem article 6.

L Ibidem article 6.4.

%2 |bidem articles 8 and 10.

% International Code of Conduct, article 13.

°|bidem article 14.

% |bidem article 13.6.
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achieve the progressive realisation of the righotmd. Most States and NGOs were
disappointed when the Declaration made a committweestablish a set of voluntary
guidelines. They had hoped for a more definitivel ambitious intergovernmental
“Code of Conduct” as the next step in implementihg right to adequate food.
Unfortunately, neither a code of conduct nor vadumtguidelines are appropriate
enough to place the right to food into the forefrohinternational human rights law
where it belongs.

The formulation of guidelines, however, has positelements. First, ideally
the process of formulating the voluntary guidelinedl include a wide array of
participants. Paragraph 10 of the Declaration dbks FAO to collaborate with
relevant treaty bodies, agencies and programmeghef UN system and all
stakeholders. As discussed above, the Councilsizecior the Establishment of the
Intergovernmental Working Grolip calls for broad stakeholder participation in
drafting the voluntary guidelines. This wide assmnt of interested parties will
inevitably contribute to a very thorough analydigh@ right to adequate food. It will
provide all parties, including States, with a sgydoundation and understanding of
what is needed to develop better the right to aateiood.

Second, voluntary guidelines will hopefully letm the creation of a more
succinct and authoritative intergovernmental stat®@m Such an instrument can and
should fill in important details that have beent letit of prior instruments. For
example, the most authoritative instrument to d&eneral Comment No. 12, does
not address in sufficient specificity, inter aliaarious means of national
implementation, relation of right to food to traded agriculture, and the relation of
right to food with non-State actors such as in@regnmental organizations (i.e.,
World Bank, IMF and WTO) and the private sector, particular trans-national
corporations®

3. The Development of Hard Law

There should be a change in the way the interna@ticommunity, both States
and civil society, thinks about the right to foods mentioned earlier, at the recent
World Food Summitfive years latermany States were disappointed that there was
not enough consensus to start discussion of a @bd€onduct. However, all
stakeholders aiming to consolidate the right togadée food and drinking water in
international law need to look at the last stagehef codification process, i.e., the
adoption of a treaty that would establish binditdjgations on all States parties, not
just a Code of Conduct.

There are important arguments and developmentsliestdy contribute to the
idea of the right to adequate food and drinkingewats a justiciable right under
human rights law, lending support to the developnoésuch a treaty.

% Only the United States opposed the establishnfeébtuntary guidelines” referring to them as a
“sterile debate”. Furthermore the United States wp@posed to the right to food in general, prefigrri
the right to a standard of living adequate for treahd well-being as the appropriate terms usegl. Se
Annex Il, Explanatory Notes/Reservatiofidnited States), Report of the World Summit: fixears
later, Part One (Rome June 2002).

97 CL 123/22, Annex 1.

% peter Rosset, “U.S. Opposes Right to Food at W&ulimit”, World Editorial and International
Law, 30 June 2002.
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3.1. Interrelationship between the Right to Food and Drinking Water and the Right
to Life and other Human Rights

In order to understand better the importance ofitjte to food one must look
at its interrelationship to other valuable humahts. A violation of the right to food,
among other things, deprives a person of his origbt to life, physical integrity and
human dignity. The right to life and to be freerfr torture and other cruel, inhuman
and degrading treatments or punishments, are emeden a number of international
treaties and instruments, including the ICCPR¢la%i6 and 7), UDHR (articles 3 and
5), and CRC (article 6). Every human being hasitiherent right to life. In this
regard, General Comment No. 6 of the Human Rigbisi@ittee noted “that the right
to life has been too often narrowly interpretede Bxpression "inherent right to life"
cannot properly be understood in a restrictive reanand the protection of this right
requires that States adopt positive measures. ik dbnnection, the Committee
considers that it would be desirable for Statesigmto take all possible measures to
reduce infant mortality and to increase life expacy, especially in adopting
measures to eliminate malnutrition and epidemiesThus, countries truly have an
obligation, at a minimum, to prevent the deprivataf life and thus at least provide
the population with the minimum sustenance to live.

Invariably, chronic hunger also affects other humghts. General Comment
12 makes reference to this notion, stating that fiigat to adequate food “is
indispensable for the fulfilment of other humanhtgyenshrined in the International
Bill of Human Rights™® Children who are malnourished and suffer from talen
retardation are unable to benefit from an educdfibnin addition, chronic hunger
affects an individual’'s ability to work, to be h#wgl, to participate effectively in
society, to have access to land, to not be disnated against, and other important
human rights most people take for granted. Thesyight to live a dignified life can
never be attained unless all basic necessitiesfeof-work, food, drinking water,
housing, health care, education and culture- aegately and equitably available to
everyone®®> When thinking of the right to food and drinkingter in this context, it
is difficult to ignore the magnitude of its impactVhen poor people are deprived of
such entitlements as land and housing, hungertianaway.

Serious deprivation of food and drinking water naayount to ill treatment or
even torture, because of the high degree of phyaiwé mental suffering of hunger
victims. There is a growing understanding of tlese interdependency between civil
and political rights and economic, social and aalturights such as health or
environment. In this connection, the jurisprudeatéhe European Court on Human
Rights (ECHR) on article 3 of the European Conventtn Human Rights (European
Convention) requires from the States parties tgagositive measures of protection
to avoid cases of torture or ill treatment, inchglin situations inflicted by non-State
actors, such as excessive punishment of childrethdiy parents>> The ECHR also
considered a violation of article 3 of the Europ&€zomvention the deportation of a

9 HRC General Comment 6 (1982), paragraph 5.

1% General Comment 12, paragraph 4.

L\WFP Flash Appeal (July 2002).

192 OHCHR Fact Sheet No. 16 (Rev.1), sectiofile Committee on Economic, Social and Cultural
Rights.

103 A, v. United Kingdomsentence of 23 September 1998.
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foreigner suffering AIDS to St. Kitts, where thectin’s treatment against AIDS
would have been certainly discontinued, thus exygpkim to a real risk of deaffi?

Similarly the ECHR recognised that severe envirental and water pollution
may affect individuals’ well-being and prevent théram enjoying their homes in
such a way as to affect their private and famife ladversely (article 8 of the
European Conventior§>

In addition, the right to adequate food and drigkimater has a crucial role to
play as a strategic tool in policies aimed at exatiiig poverty. A number of
important policies concerning the right to adequated aim at poverty reduction,
inter alia, a transparent and accessible land trag@n system, the protection of
indigenous people’s right to lands on which thepete for their food and opening
access in developed countries for agricultural pet&l of developing countries.
Finally, safe and sufficient drinking water is cmesed as a precondition for the
realization of all human rights, and as a precutscsustainable development, food
and poverty reductioff®

3.2. Special Rapporteurs

The Special Rapporteurs carry out very importamicfions as extra-
conventional mechanisms to promote and protectrigig to adequate food and
drinking water under the United Nations system. aksappointed expert by the
Commission on Human Rights, the Special Rapportmurthe Right to Food
investigates and gathers information in order token@roposals and suggestion
regarding the development of the right to food. thns capacity, the Special
Rapporteur has done much to formulate a constabglie on the right to food.
However, in order to better comply with his mand#te Special Rapporteur should
address individual complaints on violations of tight to food in a more systematic
way.

It should be recalled that the resolution estabigithe mandate of the Special
Rapporteur on the right to food, among other thiegsbles him to “seek, receive and
respond to information on all aspects of the raébm of the right to food, including
the urgent necessity of eradicating hund&f”.This language is similar to language
allowing other thematic Special Rapporteurs to ikecendividual complaints and act
on their behalf through the process of urgent agpe&or example, the mandate
creating the Special Representative of the Segr€@aneral on Human Rights
Defenders enables her to “seek, receive, examidaespond to information on the
situation and the rights of anyone, acting indialtigor in association with others, to
promote and protect human rights and fundamengaidsms™® Similar language
can also be found in the mandate creating the SipRapporteur on Torturg?

The Special Rapporteur on the Right to Food shdbktefore establish
working methods similar to those of other them&gpecial Rapporteurs to transmit

%4 B v. United Kingdomsentence of 21 April 1997.

195 opez Ostra v. Spaj 303-C (1994). For a complete discussion of¢heases see V. Abramovich
and C. Courtisl.os derechos sociales como derechos exigiMesirid, Trotta, 2002 pp. 205-212.

1% OHCHR:Human Rights, Poverty Reduction and SustainablebBpment: Health, Food and
Water- a background papgpresented to the World Summit on Sustainable Deveent
(Johannesburg 26 August — 4 September 2002).

197 CHR resolution 2000/10 (2000).

198 CHR resolution 2000/61 (2000).

199 CHR resolution 1985/33 (1985).
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individual complaints on violations of the rightfmod to concerned Governments. In
addition, urgent action appeals would move Statest the very least, address the
issue of the right to food from a human rights apgh, thus raising the general
awareness of this right. Therefore, the Specialp@eapur may also contribute to

strengthen the international justiciability of thght to food.

Similarly, the mandate of the Special Rapporteurttom promotion of the
realization of the right to drinking water and gation should also be amended to
allow him to transmit individual complaints to Gomenents. Currently, the mandate
of the Special Rapporteur comes from the Sub-Cosianison the Promotion and
Protection of Human Rights, which does not allow dogent action and individual
complaints mechanisms. On the contrary, the mandhtiis Special Rapporteur
should be established by the Commission on HumghtRiand spelled out in similar
terms as the Special Rapporteur’s mandate on et Ri Food.

3.3. Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights

Unlike other treaty bodies, the Committee on Ecoepi@ocial and Cultural
Rights is not allowed to receive formal complaifitam individuals and groups who
feel that their rights (individuals’ right to foahd drinking water) have been violated
under the ICESCR. The non-existence of this pra@ddmechanism hinders the
ability of the Committee to develop economic, sb@ad cultural rights and to
contribute to make them justiciable in internatidaa.

The Commission on Human Rights in its resolutio®Z04 decided “[t]o
renew, for a period of one year, the mandate ofrtiependent expert to examine the
question of a draft optional protocol to the Intgronal Covenant on Economic,
Social and Cultural Rights ... and to request hiraubmit a report to the Commission
at its fifty-ninth session*!° This should further address “the question of ia&ure
and scope of States parties’ obligations undeiCineenant; conceptual issues on the
justiciability of economic, social and cultural i, with particular reference to the
experience gained in recent years from the appicadf universal, regional and
national human rights instruments and mechanism$ tl@de question of benefits and
the practicability of a complaint mechanism undee Covenant and the issue of
complementarity between different mechanisis”.

The Commission also requested “States, intergovemish organizations,
including United Nations specialized agencies aod-governmental organizations,
to submit their comments and views on the abovetiowed questions*'?> The
Independent Expert in carrying out his mandate khaake into account these
comments and views, and to draw from the experigyapred by these competent
bodies and organisationt’

In furtherance of these ends, it is imperative ttit next session of the
Commission on Human Rights establish an open-ema®#ing group to start the

110 CHR resolution 2002/24, adopted on 22 April 2Q8&agraph 9(c). The expert appointed was H.
Kotrane from Tunisia. See his first report in dB6CN.4/2002/57.

1 pbidem paragraph 9(c)(vii), (viii) and (ix).

112 CHR resolution 2002/24, paragraph 9(d).

113 |bidem paragraph 9(e).
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official codification of the Optional Protocol aing to recognize this key competence
to the Committee on Economic, Social and Cultuighi**

3.4. National I mplementation

In order to comply with their international obligats, States will have to
enact appropriate national framework legislatiadlag to binding laws, as well as an
independent body to evaluate their enforcementusTthe development of national
legislation and implementation is a vital stephie process of translating the right to
adequate food and drinking water in internatiomaal ko domestic law. Under such
legislation, the concept of progressive realisatibauld be interpreted as the eventual
obligation of States to provide proper access todf@and water and to allow
individuals to enforce their right to food when assary.

Although it is more difficult to conceptualise enfement obligations of
economic, social and cultural rights, there is mareasing trend for States to make
these rights justiciable. Twenty countries havepdeld constitutions that explicitly
refer, directly and indirectly (right to human ditynand life) to the right to food.
Unfortunately, only a few of these have implememtational legislation and policies,
or even a framework law, to ensure the right talfoo

South Africa has developed quite an extensiveham@em for the adjudication
of certain economic, social and cultural rightsheT1996 South African Constitution
makes clear reference to the right to food in éstisn 27 which says: “Everyone has
the right to have access to ... sufficient food angten The State must take
reasonable legislative and other measures, witkimvailable resources, to achieve
the progressive development of these rigtits'The right to life and human dignity,
which incorporates the right to food and minimunstenance is non-derogabfg.
Furthermore, all economic and social rights havenlaeclared justiciable. Similar to
the obligations discussed in General Comment 1& Gbnstitution requires that the
State respect, protect and fulfil the realizatidralb the rights in the Bill of Rights,
including socio-economic rights’

In the case oGovernment of the Republic of South Africa v. Iréneotboom
and others concerning the right of access to adequate hgusire Constitutional
Court rendered a decision that allowed the coustiudicial body to evaluate
Government policies regarding a cluster of econcemid social rights enumerated in
the Constitutiort’® The case involved a group of families who werastaictively
forced to leave their squatter settlement duesta@dplorable living conditions. The
respondents left to squat on private land and wewm forcibly evicted. Their old
space in the squatter settlement had been filleds they were left effectively
homeless.

The Court, addressing the South African Constituaad the ICESCR, found
that the State had made provisions in its Congiituthat would allow for the
justiciability of socio-economic rights. The State obliged to take: “reasonable

114 1bidem paragraph 9(d).

115 50uth African Constitutiarsection 27, paragraph 1(b) and 2.

11%|bidem,section 37, paragraph (5).

7 bidem,section 7, paragraph 2.

18 CCT 11/00, 4 October 2000. For a detailed disomssh the South African Constitution and the
Grootboomcase see Sandra Liebenberg, “The Right to Soasilséance: The Implication of
Grootboom for Policy Reform in South Africa”, (20017 South African Journal on Human Rights
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legislative and other measures within its availabkources to achieve the progressive
realisation of this right”. Human dignity would blenied to those who have no food,
clothing or shelter. Thus, socio-economic rightastall be read together in the
setting of the Constitution as a whole obliging 8tate to take positive action to meet
the needs of the most vulnerable members of sotiety

The Court then evaluated the Government’s housiogram through a test of
“reasonableness”. It found that such a prograndee¢o address all different socio-
economic levels of society, concluding that the rpeere the most vulnerable and
required special attention. Furthermore, a “reabtai programme would need to be
balanced and flexible and make appropriate pronssito housing crises to short,
medium and long term needs. Reasonableness mustdeestood in the context of
the Bill of Rights as a whole and entrench the Aamdntal values of human dignity,
equality and freedom. Finally, a reasonable prognaust be “progressively
realised”. The Court, quoting General Comment 3hef Committee on Economic,
Social and Cultural Rights agreed that this “imgosa obligation to move as
expeditiously and effectively as possible towatust goal”*?°

Ultimately, under this “reasonableness” matrix, t@eurt held that the
Government housing programme was aimed at achidhegrogressive realisation
of the right of access to adequate housing, butitlveas not sufficiently flexible to
respond to those in desperate need and to catémnuediate and short term
requirements. The existence of a programme iff iis@nly a starting point. The
State must take reasonable steps to implementitasustain it. The Constitutional
Court is thus an appropriate venue to evaluater¢lasonableness of Government
policies concerned with economic and social rightscordingly, “the bottom line of
the Grootboomdecision is that the [S]tate is obliged directyaissist persons who are
living in crisis situation or intolerable conditieri®* The Government has also
reactleégl to th&rootboomdecision by drafting framework legislation on thght to
food.

Similarly, in Switzerland there has been constidl jurisprudence
developed regarding the right food. In a 1996 c#éise Swiss Federal Tribunal
addressed the right to minimum basic conditionbfef including food, clothing and
housing*®®> The case involved Czech refugees, who were liimgSwitzerland
without any food or money. They were unable tokwmoecause they had no permit
and did not have the necessary papers to leaveotirdry. The Government refused
to provide them with any assistance. The Triburedd that the refugees were entitled
to the right to minimum basic conditions of life iwh obligated the State to provide
the minimum sustenance to prevent, at the veryt,leass of beggary. A later 1998
case reaffirmed this decisidff. The legislature soon responded to these judicial
decisions and incorporated the right to minimumdasnditions of life into the 1999
Swiss Constitution.

Many national Constitutions also explicitly refer the right of people to a
healthy environment, thus indirectly implicatingcass to safe and sanitary water
supply. Such countries include Belgium, Braziljl€hColombia, Ecuador, Hungary,
Indonesia, Korea, Netherlands, Nicaragua, Peruarlol Portugal, South Africa,

1191bidem page 17.

120 CCT 11/00, page 21, citing paragraph 9 of Ger@aahment 3, 1990.
1215 Liebenberg, page 257, Doc. Cit., see note 55.

122 National Food Security Draft Bill (Jan.2002).

128 ATF 121 1367, 371 V. = JT 1996 389.

124 ATF 122 11 193 B = JT 1998 562.
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Spain, Turkey, and Viet Nafi®> Furthermore, in some countries the right to wister
enshrined in national law. For example, accordmarticle 3 of the decree of 20
December 1996 of the Flemish community of Belgienery subscriber is entitled to
a minimum, uninterrupted supply of electricity, gasd water for household use in
order to live according to the prevailing stand4fdThe French Water Act of 3
January 1992 also stipulates that the use of vealengs to everyon&!’

The right to adequate food and drinking water vééreto be realized, must be
developed through national implementation. Howgtteg justiciability of this right
should not be restricted to the jurisdiction of g@nstitutional courts. Appropriate
national legislation should empower tribunals &telels, including at the municipal
and provincial levels, to adjudicate the rightdod.

National jurisprudence regarding economic and $a@dts is an important
step forward in developing right to food and drimkiwater. It serves an important
function by demonstrating how the right to food artlkder economic and social rights
can be enforced. As more and more countries develtional legislation and
jurisprudence in this area, the justiciability @beomic, social and cultural rights and
particularly the right to food and drinking wateillvgain more clarity.

V. Conclusion: A Treaty on the Right to Adequate Fod and Drinking Water

It seems likely that the next step in the developinoéd the right to adequate
food and drinking water in the international agendil be the formulation of
voluntary guidelines within a period of two yeai3oing that, it is imperative that the
development of these rights should not regress. thla regard, the voluntary
guidelines to be drafted by the IGWG within the FA@mework should incorporate
and expand on the inadequacies of General Comnimtsl2 and 15 in further
defining the right to adequate food and drinkingexa

Political will is vital to effectively advance ote realization of the right to
adequate food and drinking water at both nationdliaternational levels. After the
1996 WFS, States seemed to gain momentum developethanisms to eradicate
world hunger. Unfortunately, five years later iorRe, it has been recognized that
these achievements have not been enough and thiatgbowill has remained
stagnant. Only with full international politicalijgport can the right to adequate food
and drinking water become a reality.

The States’ policy goal of halving the number oflemourished people in the
world in the context of substantially improving thkerms of national food security
needs to be reactivated. In legal terms, this dieultail two sets of measures: First,
at the domestic level, the development of natidegislation to enable courts and
tribunals to adjudicate the right to food and dmgk water, Second, at the
international level, expanding individual complaimgrocedures on violations of the
right to food and drinking water along with bothngentional (Optional Protocol to
ICESCR) and extra-conventional mechanisms (indaidoomplaints before the
Special Rapporteurs of the Commission on HumantRjgh

To accelerate both achievements, States should caisonit themselves in
drafting a concise international treaty spelling, @nd making it definitively binding

125 E/CN.4/Sub.2/2002/10, paragraph 28.
126 1hidem paragraph 31.
127 \bidem paragraph 28.
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through international law, the minimum core conseat the adequate right to food
and drinking water. Such a future treaty should a&stablish monitoring mechanisms
to make justiciable under international law thehtigp adequate food and drinking
water. The urgency of this task should be commatswith the urgency of ending

the scourge of hunger of 840 million people, a fegthat amounts to 1.1 billion

persons in the world lacking access to clean dngkvater.

Geneva, 10 December 2002
Human Rights Day
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